
Submission on the

River Red Gum Forests Investigation,

Draft Proposals, July 2007

from
The Victorian Traditional Owner Land Justice Group

642 Queensbury Street

PO Box 431

North Melbourne, Victoria 3051

1.  The Victorian Traditional Owner Land Justice Group
1.1   The Land Justice Group (‘LJG’) is advocacy body representing the majority of traditional owner groups in this State.  Each traditional owner group retains the right to express its own aspirations and to negotiate its own settlement with the State.  But some key aspirations are shared by the majority of groups, and it is these common aspirations or principles that form the basis of LJG’s advocacy. 

1.2   This submission reflects the land justice principles advocated by the LJG, and it does not comment on specific aspirations of native title groups in the investigation area. 
1.3   Native Title Services Victoria (‘NTSV’) acts as the Secretariat to the Victorian Traditional Owner Land Justice Group.
2.  Increasing Indigenous Involvement in Management of Public Land & Waters
2.1   The Land Justice Group commends VEAC for the broad range of recommendations designed to increase Indigenous involvement in the management of public land and waters, as well as allowing for the recognition of traditional rights of access to land and natural resources.  The Recommendations contained in the River Red Gums Investigation illustrate the compatibility of Indigenous interests and environmental values.
2.2   In particular, the recommendation (R20) to amend the National Parks Act so as to provide for the transfer of scheduled areas to traditional owners, and the leaseback of those areas to the State, takes a significant step towards reconciliation and promises to bring Victoria into line with well established joint management arrangements in other States and Territories.  
2.3   It is notable, however, that no particular area is recommended for transfer to traditional owners.  This is regrettable, since the incentive for Indigenous participation is greatly enhanced by actual land ownership, and any arrangement that falls short of delivering land ownership could still be perceived as tokenistic – even where traditional owners are well represented on management boards.
2.4    The Land Justice Group submits that the variety of management options envisaged by VEAC will enjoy greater legitimacy if urgent consideration can be given to the handback / leaseback of particular areas of land and waters in the area of the Investigation.  
2.5    The legitimacy of initiatives to involve traditional owners will also be measured by the level of resourcing devoted to management, employment and training opportunities. Appropriate education programs should be negotiated with traditional owners.
3.  The Identification and Registration of Traditional Owner Groups
3.1   It is proposed in Recommendation 18 that Government provide resources to facilitate the identification of traditional owner groups in the North West, as well as clarification of their boundaries and decision-making processes. 

3.2    In the discussion preceding R18, VEAC seems to acknowledge that Native Title Services Victoria (NTSV) has a statutory responsibility to identify traditional owner groups, and it is noted that the Aboriginal Heritage Council also has powers to identify and register traditional owner groups under the Victorian Aboriginal Heritage Act.  Yet it is suggested that neither process provides resources for groups to establish decision-making processes on the basis of informed consent (p.15).
3.3    On the contrary, in making representations on behalf of its clients, NTSV must act in accordance with the principles of informed consent as required by due legal process.  NTSV does have the responsibility within the native title context to clarify the identification of:

· membership of the native title holding group 

· the group’s decision making process
· the boundaries of the native title holding group.
In addressing these issues, NTSV provides resources for claimant groups to meet and discuss their native title business in accordance with the requirements of traditional or agreed decision making processes. 
3.4   Up until the present, the matters of group composition and boundaries of traditional country in Victoria have only been resolved within determinations of native title undertaken by the Federal Court, but that is only one means of establishing cultural recognition and registration.  These matters may also be resolved through the processes required for an Indigenous Land Use Agreement under the Native Title Act.
3.5   The identification of “right people for right country” is a matter of priority within the separate regimes of Natural Resource Management, Aboriginal cultural heritage and native title. These separate processes can and should be integrated so as to avoid conflicts and to provide maximum efficiencies in the use of resources.  Lack of co-ordination will lead to ongoing conflicts and uncertainty.
This view was put to the State early this year by a meeting of 80 traditional owners representing every first nation in Victoria.

4.  Legislative Change
4.1   R20 proposes an amendment to the National Parks Act to allow for the transfer of scheduled areas of land to registered traditional owners, on condition that the land be leased back to the State and managed jointly by a Board constituted with a majority membership of traditional owners. 

While this proposal is supported by the Land Justice Group, we also recommend that broader consideration be given to legislative initiatives that may provide a range of opportunities for joint management of Crown lands and waters, not just in relation to national parks but also in relation to other forms of public land tenure.  
4.2    R22 invites consideration, for example, of the Crown Land (Reserves) Act 1978, and this is supported.  But there is also potential within the Conservation, Forests and Lands Act 1987 to provide for Land Management Co-operative Agreements, and so there is a case for amending this Act to allow for a greater involvement of traditional owners in the ownership and/or management of public land.  Broader legislative change is needed.
4.3   The most efficient and comprehensive legislative reform would provide for a spectrum of joint management arrangements that could be negotiated locally and, unlike most contractual arrangements with Governments, made legally enforceable.  The Land Justice Group calls for a new law that enables the State to deliver the outcomes of agreements with traditional owners, without the need for parliamentary consideration of each new agreement over each area of Crown land.  Agreements could be registered on a public register, providing certainty for all stakeholders.
4.4   Agreements between the State and traditional owners should also allow for scheduled areas to be set aside for economic purposes.  This is one of the objects of, for example, the Cape York Peninsula Heritage Bill 2007 (Qld), which provides a model for reconciling Indigenous, environmental and third party interests in a single piece of comprehensive legislation. 

4.5   While native title rights and interests must be preserved in any management arrangements, the State should consider alternative means by which traditional access to fauna and flora can be recognized in legislation, along with the rights to camp and conduct ceremonies on Crown lands.
In this regard, the Land Justice Group supports R26 but notes that R27 lacks sufficient clarity: 
R26  That policies and legislative restrictions inhibiting traditional cultural practice on specified areas of

public lands and waters be amended to provide for Aboriginal Traditional Owners to undertake the

following activities for personal, domestic and non-commercial communal use:
(a) hunt (including using firearms), gather, collect and fish,

(b) collect earth materials, and

(c) conduct a cultural or spiritual ceremony, including (if required) having exclusive use of specified areas 
      for a specified time.
R27  That traditional cultural practice be governed by a permit regime and protocols established by the land

manager in partnership with the identified Aboriginal Traditional Owners for the specific area(s).

While sharing common concerns for biological diversity, the Land Justice Group calls for permit exemptions to be negotiated with traditional owners and supported by lawful and binding agreements with relevant agencies and governments.   
Even before a determination of native title is made, or an alternative regime is negotiated, native title holders remain free to assert their inherent right to engage in traditional practices on their own county, a right that is expressed in section 211 of the Native Title Act.
Rob Nicholls, Len Clarke and Graham Atkinson

Co-chairs of the Victorian Traditional Owner Land Justice Group

�  The public statements of the Land Justice Group are available at www.ntsv.com.au.


�  This meeting was hosted by the Land Justice Group on 8 March 2007 at Jika International Hotel in Melbourne and attended by the Minister for Aboriginal Affairs.  A report of the meeting was sent to Aboriginal Affairs Victoria. 






